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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA
BIG STONE GAP DIVISION

TERRY W. GIVENS,

Plaintiff, Case No. 2:02CVvV00214

V. OPINION

JOEY O'QUINN, ET AL ., By: James P. Jones

United States District Judge
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Defendants.
Hilary K. Johnson, Abingdon, Virginia, for Plaintiff; H. Ronnie Montgomery,
Montgomery Law Office, Jonesville, Virginia, for Defendant Janeway; William W.
Muse and Martha M. Parrish, Office of the Attorney General of Virginia, Richmond,
Virginia, for Defendants Brooks, Reynolds, Wilkins, Yates, San Young, Richard
Young, and Angelone.
The plaintiff Terry W. Givens, a state corrections officer at Wallens Ridge
State Prisonin thisdistrict, clamsthat whilehewas at work on December 22, 2000,
two other officers engaged in a “hazing ritual” in which they grabbed him,
“proceeded to handcuff [him] and put leg irons around his ankles. . . . pulled [hig]
trousers down, used duct tape to tape his genitds to his leg and proceeded to
photograph [him].” (Third Am. Compl. 17.) Givenssued the perpetrators, aswell

astheir supervisorsin the Department of Corrections chain of command, claiming a

cause of action under 42 U.S.C.A. 81983 (West 1994 & Supp. 2003) for violation of



his federally-protected rights, as well as pendant state tort causes of action. The
defendants moved to dismiss, which motion was briefed and orally argued by the
parties. At the conclusion of oral argument, | granted the motion to dismiss the §
1983 cause of action on the ground that “color of state law” was not involved in the
hazing incident, even assuming that it occurred as alleged. See Martinez v. Colon,
54 F.3d 980, 987 (1st Cir. 1995) (holding that police officer who shot fellow officer
with his service revolver while on duty was not exercising any power by virtue of
state law and conduct was not in any meaningful way related to official status or
performance of police duties). | aso dismissed without prejudice Givens' state
causes of action. See 28 U.S.C.A. 8 1367(c)(3) (West 1993) (providing that district
court may declineto exercise supplementa jurisdiction over remaining clamswhere
it has dismissed all claims over which it has original jurisdiction).

Out of an abundance of caution, and based on the representations made at oral
argument, | granted the plaintiff leave to file a Third Amended Complaint solely
setting forth a claim for retaliation by certain of the defendants. The plaintiff did
thereafter file a Third Amended Complant, and has also filed a Motion to Add
Argued Factual Detail to Amended Complaint and a Motion to Reconsider the
Court’s Dismissal. The defendants have again moved to dismiss. They have also

responded to the plaintiff’s motions and the plaintiff has replied and all of the



motions are thus ripe for decision.

Nothing in the new allegations or arguments made by the plaintiff persuades
me to reconsider my earlier decision. In addition, | find that no valid claim for
retaliation is alleged in the Third Amended Complaint and that it should therefore
be dismissed. | agree with the defendants that based on the plaintiff’ s allegations,
there hasbeen noactionableretaliation for exercise of aprotected constitutional right.
See Huang v. Bd. of Governors of the Univ. of N.C., 902 F.2d 1134, 1140 (4th Cir.
1990) (holding that plaintiff in § 1983 retaliation claim must show that retaliation was
as aresult of exercise of protected rights and that retaliation deprived him of some
valuabl e benefit).

For the foregoing reasons, | will deny the plaintiff’s motions and dismiss the

action. A separate judgment consistent with thisopinion is being entered herewith.

DATED: Augus 29, 2003

United States District Judge

11 will dispense with oral argument because the facts and legal contentions are
adequately presented in the material s before the court and argument would not significantly
aid the decisional process.



